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THE COURTS, EXPERT WITNESSES AND FIBROMYALGIA

Karen Capen
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hysicians are often called upon to

act as expert witnesses in both

criminal and civil-liability cases. In

providing expert opinion, physicians

should be aware that the law has spe-

ci fic requirements regarding experts'

qualifications. They should be pre-

pared to have their credentials and

expertise closely scrutinized in court.

The nature of expert testimony on

medical evidence varies considerably.

Often, physicians are asked to pro-

vide information on medical condi-
tions that may be controversial, even

within the medical profession. For
example, a series of recent court
cases illustrates the different re-

sponses of courts to the condition
known as fibromyalgia, which has
become the focus of a number of
motor-vehicle-accident lawsuits in
British Columbia. Since 1988, a num-

ber of judgements have recognized
that fibromyalgia can occur follow-
ing car-crash trauma.

It was reported recently that
awards for general damages in BC
have been as high as $100 000, and
now may amount to $30 000 for
nonpecuniary damages to compen-
sate for soft-tissue trauma during a

car accident. It has been noted that
the number of claims in British Co-
lumbia has risen as court awards have
increased.

In providing testimony in such
cases, a physician who is accepted by
the court as a qualified expert would
be required, among other things, to
provide a medically acceptable expla-
nation of fibromyalgia. For example,
the American College of Rheumatol-
ogy has put forward its criteria for di-
agnosis of the condition for research
purposes: widespread musculoskeletal
pain, in combination with tenderness
at I 1 or more of the 18 specific ten-
der-point sites on the person's body.

According to the college's guide-
lines on fibromyalgia, physicians
who are examining the patient are

expected to apply 4 kg of pressure
with their thumb or forefinger on

each tender-point site and document
the patient's pain response each time.
These criteria have been accepted by
medical researchers in this field, but
there has been no satisfactory scien-
tific explanation either a viral or

other pathologic cause to account
for the pain and disability experi-
enced by patients with fibromyalgia.

In testifying as an expert, physi-
cians should be prepared to explain
the basis for their professional opin-
ion concerning this condition. This
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would include an explanation of their
specialty education and training, the
number of years' work in this medical
area and the number of patients they
have treated who have this condition.

It would also require the physician
to understand and acknowledge any
controversy about the condition
within the profession. One medical
dispute is whether there is sufficient
scientific data to support a causal re-
lationship between accident-related
trauma and fibromyalgia.

Medical experts attending a sym-
posium on fibromyalgia held in Van-
couver last year heard accounts of re-
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chronic fatigue syndrome, "Gulf War
syndrome," sick-building syndrome
and repetitive-strain injuries. Similar-
ities in the symptoms of these condi-
tions were reported, including gener-
alized pain, disturbed sleep patterns,
fatigue and depression.

However, the work of the partici-
pating international experts also
made clear that there is insufficient
scientific evidence to allow for a
clear causal relationship between
trauma and fibromyalgia. A range of
other possible causes were noted, in-
cluding: infection, surgery, emotional
or physical trauma, and emotional or
physical stress. There were also cases
of fibromyalgia in which no distinct
originating event could be identified.

The condition is usually referred
to as a "syndrome" because it com-
prises a range of symptoms that often
occur together, with no known
cause. Even though medical science
has not acknowledged any certainty
on this issue, courts in BC generally
appear to be willing to be convinced.
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in perpetuiating the existence of this
condition" On the other hand, the
judge relied heavily on the evidence
of the psychiatrists who appeared for
the defence, saying that they had
provided the court "with common-
sense medical explanations for this
condition and behaviour."

Although the Mackie decision is
not binding on other trial courts, and
some couLrts have recognized fi-
bromyalgia as a condition for which
damages may be awarded, many
physicians and their patients have re-
acted to it with concern. The judge
in Mackie looked to medical experts
for assistance in arriving at her deci-
sion, and their testimony was re-
ferred to extensively in the written
judgement.

In general, any physician who is
going to act as an expert witness

should keep certain factors in mind:
the physician should be qualified as a
specialist in or have extensive experi-
ence concerning the condition, and
should be aware that there will be
opposing expert medical testimony.
A recent British case cited by On-

tario Justice Ellen MacDonald in Per-
ricone v. Baldassarra sets out five guide-
lines for expert evidence, which
apply to physicians and others giving
"lexpert" testimony:
* The evidence should be seen to

be the independent product of
the expert, and to be uninflu-
enced by the case itself.

* The expert should provide inde-
pendent assistance to the court
through an unbiased opinion on
matters within his or her exper-
tise.

* The expert should state the facts

or assumptions that provide the
basis for the opinion and must
not omit material facts that de-
tract from the opinion.

* Experts should state when a par-
ticular question or issue falls out-
side their expertise.

* Experts must indicate if their
opinions are provisional because
there is insufficient scientific data
to support them.
In her decision dismissing a law-

suit under the Ontario Motorist Pro-
tection Plan in Perricone, Justice Mac-
Donald found that the report
provided by one medical expert was
lacking in objectivity, and gave little
weight to that evidence.

The judge in the Mackie case ap-
pears to have come to a similar con-
clusion about fibromyalgia, also
based on expert medical opinion.t

NN canadien pour le traitement de l'asthme,
1607-6, Forest Laneway, Willowdale ON
M2N 5X9; tel 416 224-9221, fax 416 224-9220

and Torture, Cowley House, 126 Chapel St.,
Cape Town 8001, South Africa; tel 011 27 21
45-7373, fax 011 27 21 462-3143

Nov. 9-10, 1995: Canadian Coordinating Of-
fice for Health Technology Assessment 5th
Regional Symposium - Economic Evaluation:
Its Role in Decision Making

Vancouver
Conference coordinator, Canadian Coordinat-

ing Office for Health Technology Assessment,
110-955 Green Valley Cres., Ottawa ON
K2C 3V4; tel 613 226-2553, fax 613 226-5392

Les 9 et 10 nov. 1995: 5e symposium regional
de l'Office canadien de coordination de l'eva-
luation des technologies de la sante -
L'evaluation economique : son role dans la
prise de decision

Vancouver
Coordonnatrice des conferences, Office

canadien de coordination de l'valuation des
technologies de la sant6, 110-955, rue Green
Valley, Ottawa ON K2C 3V4; t6l 613 226-2553,
fax 613 226-5392

Du 9 au 11 nov. 1995 : 2e conference na-
tionale sur l'asthme et I'education (organisde
par l'Universit6 Laval)

Quebec
Credits de leducation m6dicale continue.
A. Les McDonald, directeur ex6cutif, Reseau

Nov. 9-11, 1995: 2nd National Conference on
Asthma and Education (hosted by Universite
Laval)

Quebec City
Study credits available.
A. Les McDonald, executive director, Cana-

dian Network for Asthma Care, 1607-6 Forest
Laneway, Willowdale ON M2N 5X9; tel 416 224-
9221, fax 416 224-9220

Nov. 13-14, 1995: From Hospital to Commu-
nity: Working Together to Support Breasffeed-
ing (sponsored by La Leche League Canada)

Ottawa
Agnes Vargha, 25 Bernier Terr., Kanata ON

K2L 2V1; tel 613 592-2379, fax 613 599-7298

Nov. 15-17, 1995: 7th International Sympo-
sium: Caring for Survivors of Torture - Chal-
lenges for the Medical and Health Professions

Cape Town, South Africa
Official language: English
International Rehabilitation Council for Tor-

ture Victims, Borgergade 13, PO Box 2107, DK-
1014 Copenhagen, Denmark; tel 011 45 33 76-
0600, fax 011 45 33 76-0500

The Trauma Centre for Victims of Violence

Nov. 17-19, 1995: Quebec Association of Urol-
ogists 20th Annual Meeting

Montreal
Jacqueline Deschenes, Quebec Association of

Urologists, 2 Complexe Desjardins, East Tower,
30th floor, Montreal QC H5B 1G8; tel 514
350-5131, fax 514 350-5181

Du 17 au 19 nov. 1995: 20e reunion annuelle
de I'Association des urologues du Quebec

Montreal
Jacqueline Deschenes, Association des uro-

logues du Quebec, 2 Complexe Desjardins, Tour
de l'est, 30e etage, Montreal QC H5B 1G8; tel
514 350-5131, fax 514 350-5181

Nov. 23-25, 1995: Ontario College of Family
Physicians 33rd Annual Scientific Meeting

Toronto
Ontario College of Family Physicians, 2630

Skymark Ave., Mississauga ON L4W 5A4; tel
905 629-1600, fax 905 629-4810
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